CHAPTER 4

UPDATED AUGUST 2008*

CHAPTER 4.1
INCORPORATING A NEW COMMUNITY INTEREST COMPANY

Setting up a company brings many obligations [see Chapter 8 and Chapter 4]. Before
proceeding you are recommended to take professional legal, or accountancy, advice on
whether a limited company, in the form of a CIC, is the best way to run your enterprise.

The Companies House or Companies Registry Northern Ireland booklet “Company Formation”
provides information on how to form a new company. The basic procedure is the same for a
CIC as for any other company but applicants are required to submit an additional document
either the form CIC36 or CIC37.

THE DOCUMENTS YOU NEED TO DELIVER TO FORM A NEW CIC

To form a new CIC you need to deliver the following documents to the Reqistrar of
Companies for England and Wales, in Companies House, Cardiff or the Registrar of Companies
for Scotland in Edinburgh, or to Regqistrar of Companies for Northern Ireland:

s MEMORANDUM AND ARTICLES OF ASSOCIATION that comply with the Regulations (see
Chapter 5, please note that a CIC must register Articles and cannot rely on the default
articles prescribed as “Table A” under the Companies Act or the Companies (Northern
Ireland) Order 1986, see model CIC memorandum and articles of association (or model
CIC memorandum and articles of association with the explanatory notes).

« A FORM CIC36. This contains the community interest statement. The purpose of the
community interest statement is to confirm that the company will provide benefit to the
community. It does this by describing its intended activities who they will help and how.

The community interest statement is an important element in the Regulator’s consideration
of the company’s eligibility for CIC status. This Chapter should be read in conjunction with
Chapter 5 particularly with regard to what is considered as best practice with regard to
setting out the objects and proposed activities of the company. Once delivered and
registered the community interest statement cannot be changed unless the company
changes its objects, in which case it would need to deliver to the Registrar of Companies a
new community interest statement [see Chapter 5].

The Regulator of Community Interest Companies
Room 3.68, Companies House, Crown Way, Cardiff, CF14 3UZ.
Tel: 029 2034 6288 (Voicemail) Fax: 029 2034 6229 E-mail: cicregulator@companieshouse.gov.uk
www.cicregulator.gov.uk



http://www.companieshouse.gov.uk/about/guidance.shtml
http://www.detini.gov.uk/cgi-bin/moreutil?utilid=89&site=7&util=3&fold=&parent=
http://www.companieshouse.gov.uk/
http://www.companieshouse.gov.uk/
http://www.detini.gov.uk/cgi-bin/moreutil?utilid=89&site=7&util=3&fold=&parent=
http://www.cicregulator.gov.uk/memArt.shtml
http://www.cicregulator.gov.uk/forms/formingaCIC.shtml

CHAPTER 4

UPDATED AUGUST 2008

CHAPTER 4.2

CONVERTING AN EXISTING COMPANY TO A COMMUNITY INTEREST COMPANY
Note: This chapter is not wholly applicable to charitable companies, which are
dealt with in chapter 4.3

THE DOCUMENTS YOU NEED TO DELIVER TO CONVERT TO A CIC

To convert an existing company to a CIC you need to deliver the following documents (which
are considered in detail in Chapters 4 and 5) to the Registrar of Companies for England and

Wales, in Companies House, Cardiff, or the Registrar of Companies for Scotland in Edinburgh
or the Reqistrar of Companies for Northern Ireland in Northern Ireland:

s MEMORANDUM AND ARTICLES OF ASSOCIATION that comply with the Regulations (see
Chapter 5, please note that a CIC must register Articles and cannot rely on the default
articles prescribed as “Table A” under the Companies Act or the Companies (Northern
Ireland) Order 1986, see model CIC memorandum and articles of association (or model
CIC memorandum and articles of association with the explanatory notes).

% SPECIAL RESOLUTIONS:

- to alter the company’s memorandum to state that it is to be a CIC.

- to alter the memorandum and articles of association so that they conform to the
requirements of the Companies (Audit, Investigations and Community Enterprise) Act
2004.

- changing the name of the company to one of the CIC designations.

There is no need to invent a new name unless you want to; a simple change from “Ltd”
to “c.i.c.” will be enough. For more information see Chapter 2.8 and Companies House
or Companies Registry Northern Ireland booklet “Company Names”.

< A FORM CIC37. This contains the community interest statement. The purpose of the
community interest statement is to confirm that the company will provide benefit to the
community. It does this by describing its intended activities who they will help and how.
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CHAPTER 4.3
CONVERTING A CHARITY TO COMMUNITY INTEREST COMPANY

This chapter only applies to charitable companies registered in England and Wales and not
charities registered in Scotland or Northern Ireland.

Under the Companies (Audit, Investigations and Community Enterprise) Act 2004 charitable
companies in England and Wales can convert into a CIC. Charities cannot be a CIC and a
charity simultaneously (though a charity could set up a CIC as a subsidiary company).

A community interest company must be a limited company. Therefore an unincorporated
charity (including charitable trusts) cannot convert to a community interest company.

However, the community interest company could be appointed as a corporate trustee of the
charitable assets belonging to the unincorporated charity (or charitable trust) and could then
apply the charitable assets for the furtherance of the charity's objects.

If the community interest company was incorporated, with the same charitable objects as the
unincorporated charity or trust, the assets could be transferred to the community interest
company for the furtherance of its objects, although the tax concessions from which the
charity benefited would be lost.

If the unincorporated charity or trust's assets were depleted to a point where there were no
assets remaining it could be wound-up. The option to wind-up would not apply to an
unincorporated charity, or trust, that held a permanent endowment i.e. an asset, including
land and investments, which must, under a legal document, be held permanently by the
unincorporated charity [See CAICE s.26 & 39].

A “Scottish Charity” or “Northern Ireland charity” cannot convert. A Scottish charity for these
purposes is a company entered in the Scottish Charity Register kept by the Office of the
Scottish Charity Regulator under the Charities and Trustee Investment (Scotland) Act 2005. A

Northern Ireland charity for these purposes is a company, which is a Northern Ireland charity.
A Northern Ireland charity is a body that has applied to the Inland Revenue and been granted
charitable status for tax purposes.

The Regulator of Community Interest Companies
Room 3.68, Companies House, Crown Way, Cardiff, CF14 3UZ.
Tel: 029 2034 6288 (Voicemail) Fax: 029 2034 6229 E-mail: cicregulator@companieshouse.gov.uk
www.cicregulator.gov.uk










assisting the Regulator in her consideration of whether a company is eligible for CIC
status.

s A CHEQUE FOR £25 made payable to “Companies House”.
WHERE TO OBTAIN FORMS AND GUIDANCE

The form CIC37, model memoranda and articles of association and resolutions are included in
Annex A, B & C of this guidance. They can also be obtained on our website free of charge.

The Company House booklet “Resolutions” explains the requirements for passing resolutions.
Detailed procedures for holding meetings of members and passing resolutions will be included
in the existing Articles of the company. Briefly, to pass a special resolution 21 days notice
must be given to the members and a majority of three fourths of members voting at the
meeting is required.

The resolutions must be printed or be in some other form approved by the Registrar and must
be delivered to the appropriate Registrar (in Cardiff or Edinburgh) together with a reprinted
memorandum and articles of association, which incorporate the changes made by the
resolutions

You may also want to refer to the Companies (Audit and Investigations and Community
Enterprise Act) 2004 section 37 and the Community Interest Companies Requlations 2005

parts 3 & 4.

I must emphasise that the example(s) are provided for assistance and guidance only.
TIMING FOR FILING THE RESOLUTIONS

The time for filing the resolutions etc as follows:

% where there are no changes to the objects, within 15 day of passing the resolutions;

% where there are changes to the objects but no application is made to the Court, not earlier
than 22 days or later than 36 days of passing the resolutions This is because it is possible
that dissenting members may apply to the Court to block the constitutional changes
necessary to convert a charitable company to a CIC. [See Chapter 4.3]

%+ where an application is made to the Court, not later than 15 days after the date on which
the Court determines the application or such later date as the Court may order.
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All the resolutions and other documents must be submitted to the Registrar at the same time
together with the appropriate fees [See Chapter 4.9, and the Companies (Audit and
Investigations and Community Enterprise Act) 2004 part 4].

PREMIUM SERVICE

The Registrar of Companies cannot incorporate a company as a CIC until the Regulator of
Community Interest Companies decides that it is eligible to be a CIC and notified the Registrar
of this decision.

The premium same day registration service, therefore, is not available for a CIC. However,
every effort will be made to keep the registration time to a minimum, subject to the Regulator
being satisfied as to the company’s eligibility to be a CIC.

THE EFFECT OF CONVERSION

The conversion process will not interrupt the corporate personality of the companies
concerned. The bodies throughout will remain subject to company law but after conversion
will cease to be subject to charity law and regulation but become subject to the CIC regulatory
regime.

The resolutions have effect only when the Registrar of Companies registers them on the
authorisation of the Regulator. The Registrar will also issue a revised certificate of
incorporation.

A CIC cannot be a charity once the conversion takes effect and the company will be removed
from the register of charities. The removal will have effect from the date on which the
Registrar of Companies registers the conversion resolutions. The directors of the company are
required to notify the Commission of the constitutional change. [See Charity Act 1993

5.3(7)(0)].

Converting a charitable company to a CIC brings new constraints and obligations and a
change in the regulatory regime. You are recommended to consult the Charity Commission
and/or to take professional legal or accountancy advice on whether a CIC is the best way to
run your enterprise before proceeding with the conversion of your charitable company. Also,
please read Chapter 6 regarding the asset lock and Chapter 8 regarding continuing
obligations.

ACCOUNTING REFERENCE DATES

It should be noted that the issue of a new certificate of incorporation does not have any effect
on the made-up date for the company’s annual return or the company’s accounting reference
date. As the company’s CIC Report is filed with the annual accounts a CIC Report is required
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for the accounting period in which the conversion is made. If you are considering converting
late in an accounting period you may wish to defer conversion rather than to have to prepare
a CIC Report covering a very short period. [See Chapter 8]

POWER OF THE CHARITY COMMISSION TO QUASH THE CONVERSION

The Charity Commission has the power to seek an order from the court to quash the
conversion of a charitable company, if the Registrar of Companies has registered the change
of name resolution without the resolution being accompanied by the Commission’s prior
written consent.

You may also wish to refer to the Companies (Audit and Investigations and Community
Enterprise Act) 2004 section 37 and the Community Interest Companies Regulations 2005

parts 3 & 4.

CONVERSION OF A CIC INTO A CHARITY
The provisions enabling a CIC to a charitable company are dealt with in Chapter 10.
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CHAPTER 4.4

CONVERTING AN INDUSTRIAL AND PROVIDENT SOCIETY (IPS) IN ENGLAND,
WALES AND SCOTLAND TO A CIC

To be eligible to be incorporated as a community interest company an IPS must, in the opinion
of the Regulator, satisfy the community interest test. The test is whether a reasonable person
might consider that the company's activities are being (or its proposed activities will be)
carried on for the benefit of the community. A company must continue to satisfy the test so
long as it remains a CIC. Guidance materials are available on our website.

To convert from an Industrial & Provident Society (with or without exempt charity status or
charitable status) to a community interest company the society will need to:

1. Contact the Charity Commission (if a charity or exempt charity in England or Wales) to
discuss the implications of the proposed conversion.

2. Pass a special resolution to convert from an Industrial and Provident Society to a
community interest company and send the necessary forms to the Financial Services
Authority (FSA).

3. You are required to deliver to Companies House the following completed documents, with
a fee:

(Click here for guidance on downloading forms)

s A letter explaining that you want to convert an IPS to a community interest company.
s Form 10
s Form 12

« Form CIC36 (Application to form a Community Interest Company, inclusive of

declarations)

%+ Models of memoranda and articles of association - Templates. If you are not using one
of the Model memoranda and articles of association please click on the following:
Important information.

s Cheque for £35 payable to Companies House
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®,

« Form CIC 36 Application Form - Continuation Sheets (use only if needed).

Explanatory notes and examples of how forms should be completed

o,

«+ Example of a completed Form CIC 36

+ Models of Memoranda and Articles of Association with explanatory notes.

. The Registrar of Companies will forward a copy of the memorandum and articles of
association to the FSA and arrange a date for the conversion to take place.

. The Registrar of Companies will pass copies of these documents to the Regulator of
Community Interest Companies to consider whether the company is eligible to form as a
community interest company (C.1.C.). If eligible and if the documents are acceptable to
the Registrar of Companies the documents will be placed on the public record and a
certificate of incorporation will be issued.

Registrar of Companies Registrar of Companies (Scotland)
Companies House Companies House

Crown Way 37 Castle Terrace

Maindy Edinburgh

Cardiff EH1 2EB

CF14 3UZ
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CHAPTER 4.5

CONVERSION OF AN INDUSTRIAL AND PROVIDENT SOCIETY IN NORTHERN
IRELAND TO A CIC

An organisation must choose whether it wishes to incorporate as a community interest
company (CIC) or a charity, it cannot be both. A charity registered in Northern Ireland cannot
(until the necessary legislation comes into force) convert to a CIC.

To be eligible to incorporate as a CIC, an Industrial and Provident Society must, in the opinion
of the Regulator, satisfy the community interest test. The test is whether a reasonable person
might consider that the company's activities are being (or its proposed activities will be)
carried on for the benefit of the community. A company must continue to satisfy the test so
long as it remains a CIC. Guidance materials are available on our website
www.cicregulator.gov.uk.

To convert from an Industrial and Provident Society to a community interest company the
society will need to:

1. Pass a special resolution to convert from an Industrial and Provident Society to a
community interest company and send the necessary forms to Registrar of Companies for
Northern Ireland.

2. Send to the Registrar of Companies for Northern Ireland:

e A letter explaining that the society wants to convert from an IPS to a community
interest company.

e A copy of the memorandum and articles of association, for approval.

e A Form CIC36 ( a community interest statement)

e A Form 21 (name and particulars of first director(s) and secretaries & Registered
Office)

e A Form 23 (statutory declaration of compliance with requirements of Companies
(Northern Ireland) Order 1986 ).

e Cheque for £50 payable to the Department of Enterprise, Trade and Investment

See http://www.cicregulator.gov.uk/forms/formingaCIC NIl.shtml
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3. The Registrar of Companies will:

e Pass copies of the incorporation documentation to the Regulator of Community
Interest Companies to consider whether the company is eligible to form as a
community interest company (CIC). If eligible and if the documents are acceptable
to the Registrar of Companies the documents will be placed on the public record
and a certificate of incorporation will be issued.

The address of the Registrar of Companies for Northern Ireland is:
Companies Registry
Department of Enterprise,
Trade and Investment
Waterfront Plaza
8 Laganbank Road,
Belfast BT1 3BS
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CHAPTER 4.6

LOCAL AUTHORITIES AND COMMUNITY INTEREST COMPANIES

Community interest companies (“CICs”) are a new form of limited company. The CIC form

aims to meet the needs of organisations which:

+« Trade with a social purpose (“social enterprises™) or carry on other activities which benefit
the community;

X/
°e

Wish to enjoy the benefits of limited company status; and

« Want to make it clear that they are established for the benefit of the community rather
than their members; but

+ Do not wish to be charities, or are not pursuing activities which are deemed charitable in
law.

A company can only be a CIC if the Regulator of Community Interest Companies (“the
Regulator”) decides that it meets certain statutory criteria.

The first CIC was registered in August 2005. By August 2006, over 400 CICs had been
registered.

Among the activities carried on by existing or projected community interest companies are:
« Working with disadvantaged groups to increase their employability;

% Recycling and other projects of benefit to the environment;

% Providing enabling facilities to disadvantaged communities;

+ Regulation of professional and other services;

0

% Running schools for children excluded from mainstream education;

% Providing care facilities for children and the elderly; and
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s Community arts and educational projects.

The legislation on CICs was presented as part of the Government’s strategy to promote social
enterprise. Social enterprises are businesses, which trade with a social purpose. They come
in many different shapes and sizes.

Choice of legal form will depend on circumstances / preferences, but the CIC form has some
advantages over other options.

7o some extent, these are advantages, which CICs share with other kinds of
limited company. What makes CICs different is the independently verified
assurance, and the asset lock.

The CIC model gives those organisations which use the CIC form, and their stakeholders
certainty and transparency about their purposes and structure.

A company’s CIC status will be part of its name (like “ltd” or “plc”). It is intended that this will
help to ensure wide recognition of the “brand values” of CICs.

WHY ARE CICS RELEVANT TO LOCAL AUTHORITIES?

The CIC form is as flexible as the “ordinary” company form. It has many potential applications
in both the private and public sectors.

Local authorities may find themselves dealing with CICs when they invite tenders for
outsourced services.

Alternatively, local authorities may themselves set up CICs with a view to:
% “Ring-fencing” activities in a distinct corporate vehicle; and/or

% Having a particular kind of relationship with outside business partners or wider stakeholder
groups; and/or

+« Carrying on activities on a more or less “commercial” footing, but with an externally
validated assurance of “community benefit”.

It has also been suggested that the CIC form may be suitable for use in the context of a
number of current initiatives relevant to local authorities.

These include local strategic partnerships, local area agreements, the transfer of publicly-held
assets to community groups, and school companies.

The Regulator of Community Interest Companies
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KEY FEATURES OF CICS

An idea of the potential of CICs can be gained by looking at their basic legal characteristics —
in particular:

¢+ Their status as limited companies;

% The community interest test;

% The asset lock rules;

%+ The community interest company report; and

s How they are supervised by the Regulator.

CICS AS LIMITED COMPANIES
Like other kinds of registered limited companies, CICs:

% Have self-selecting “members” (who retain certain key rights, but may have limited
involvement in day-to-day matters);

+ Have directors (to whom members’ powers are delegated to a greater or lesser extent for
day-to-day management);

%+ Have their own “legal personality”:
— as legal entities they are distinct from their members, directors or employees;
—  they can enter into agreements, hold property and sue or be sued in their own name;

% Are subject to general company law, but are also free to make their own rules about
certain key matters ( in their “memorandum and articles”);

% Have to disclose specified information to the Registrar of Companies, which is then made
available to the public;

% Can continue in existence even if all their original members or directors leave.

They are called limited companies, but it is the members’ liability, which is limited, by shares
or guarantee.

Companies limited by shares can be private or public.
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Local authorities / their staff could be involved in a CIC in a variety of different ways: e.g. as
members, directors / appointors of director, creditors.

Generally:

¢+ CICs in which local authorities are involved will be subject to the same rules and
restrictions as other companies with local authority participation;

®,

% Local authorities will not be able to do things through CICs, which they could not do
through “ordinary” companies.

CRITERIA FOR FORMING / CONVERTING TO A CIC
In order to be formed as or convert to a CIC, a company must:
% Be limited by shares or guarantee;

% Comply with general company law requirements on formation or change of name /
constitution;

L)

¢ Include prescribed provisions in its memorandum and articles;

>

+ Convince the Regulator that it will satisfy the community interest test,

L)

and it must not be:

A political party,

A political campaigning organisation, or

¢ A subsidiary of a political party / campaigning organisation
(as those terms are defined in the CICs legislation).
COMMUNITY INTEREST TEST

A company is not eligible to be formed as, or become, a CIC unless the Regulator considers
that it will satisfy this test.
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Basic test

“A company satisfies the community interest test if a reasonable person might consider that its
activities are being carried on for the benefit of the community.”

What activities are “carried on for the benefit of the community”?

The Secretary of State can prescribe that certain activities are to be considered as being
carried on for the benefit of the community.

But no use has so far been made of this power.
ACTIVITIES WHICH WILL PREVENT A COMPANY FROM SATISFYING THE TEST
Engagement in the following types of activities will preclude a company from becoming a CIC:

% Activities which a reasonable person might consider to benefit only the members of a
particular body or the employees of a particular employer

+ (This does not exclude “social firms” whose activities may only benefit their employees, but
whose employees come from a disadvantaged group, so that their employment benefits
society as a whole);

+« Political activities, including anything which can reasonably be regarded as intended or
likely to provide or affect support for a political party

+ (But an exception is made for activities which can reasonably be regarded as incidental to
other, non-political activities which are carried on for the benefit of the community).

POINTS TO CONSIDER

It is important to have a clear notion of the community, which a CIC is set up to, benefit.
CICs must be able to demonstrate compliance with the community interest test all the time, in
respect of all their activities.

But:
% There is no requirement that all a CIC’s activities must be of direct benefit to the
community which it serves; and

% A CIC established by local authorities would not have to be shown to benefit e.g. all the
residents of the area for which the authority is responsible.
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PRACTICALITIES

The Regulator will use all available evidence to determine whether or not a company satisfies
the community interest test.

The “community interest statement” which all applicants are required to make as part of their
application will be an important piece of evidence in all cases.

A template form for community interest statements, and examples of how it might be
completed, can be found at http://www.cicregulator.gov.uk/forms.shtml.

ASSET LOCK

The asset lock is a fundamental feature of the CIC form. It is designed to ensure that the
company’s assets are used for the benefit of the community.

This is achieved by requiring all CICs to include certain provisions in their memorandum or
articles of association. These provisions are set out in the CICs legislation.

Basic prohibition

Every CIC’'s memorandum and articles of association must state that “the company shall not
transfer any of its assets other than for full consideration”. “Transfer” is very widely defined
for these purposes.

General exceptions (applicable to all CICs)
The following exceptions are permitted:

% Transfers to “asset-locked bodies” (essentially other CICs or charities);
« Transfers made “for the benefit of the community other than by way of a transfer of assets
to an asset-locked body”.

An “asset-locked body” for these purposes is a charity, another CIC, or an equivalent body
under foreign law.
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Local authorities cannot be asset-locked bodies, but the second exception is of obvious
relevance to them, as their activities should generally be considered to be carried on for the
benefit of the community.

Further exceptions (applicable to some CICs limited by shares)

If a CIC:

+ is limited by shares; and

+ adopts a memorandum and articles of association which includes the provisions of
Schedule 3 to the CIC Regulations,

it may pay dividends and make other distributions (e.g. of assets on a winding up) to
members who are not asset-locked bodies [See Chapters 6 and 10].

This would allow non local-authority shareholders in such a CIC to be paid a dividend, but
note:

+¢ such dividends are subject to a capping regime (by reference to “paid up value” of shares
and total distributable profits); and

% on a winding up, redemption or repurchase of shares, members cannot receive more than
they paid the company for their shares.

POINTS TO CONSIDER

Some local authority stakeholders may consider the asset lock an advantage.

It guarantees that assets will be safeguarded for community purposes, but also limits the
return shareholders can make on their investment.

The asset lock provisions are likely to be relevant when considering:
%+ The appropriate level of remuneration for directors and employees; and

% The terms of commercial relationships which the CIC enters into, particularly with its
shareholders.
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COMMUNITY INTEREST COMPANY REPORT
This is the principal (and if all goes well, only) ongoing regulatory obligation specific to CICs.
It accompanies the annual filing of the company’s accounts.

It is designed to provide transparency about how CICs are complying with the requirements
which the legislation imposes on them.

The information required includes:
%+ How the company'’s activities have benefited the community.

% What steps the company has taken to consult stakeholders (“persons affected by the
company’s activities”).

s Transfers of assets other than for full consideration (including those not made to an asset-
locked body).

+ Dividends and performance-related loans.
+« Directors’ remuneration.

See http://www.cicregulator.gov.uk/cicReports.shtml for templates and worked examples of
community interest company reports.

SUPERVISION OF CICS BY THE REGULATOR

In order to be formed as, or become, a CIC, a company needs the approval of the Regulator.
Once set up, a CIC must:

¢ Continue to satisfy the community interest test;

% Maintain the integrity of its asset lock; and

+ File its annual community interest company reports, enabling the Regulator to monitor its
compliance with these obligations.

It is intended that the regulatory regime for CICs should be “light touch”: the Regulator will
not engage in proactive scrutiny of CICs.
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But she is obliged to “protect the brand” and if it appears substantiated will further investigate
any complaint against a CIC,

The Regulator has powers to intervene and take effective remedial action if she considers that:
¢+ There has been misconduct of a CIC;

s A CIC is not satisfying the community interest test or pursuing its community interest
objects; or

%+ The assets of a CIC are in danger of being dissipated.

The Regulator’s powers of intervention include appointing a manager; appointing or removing
directors; transferring the company’s property or shares in it; and taking action in the name
of the company.

TENTATIVE CONCLUSIONS

Possible advantages of CICs as a vehicle for local authority activities may include (depending
on individual circumstances and stakeholders):

%+ The assurance of community benefit going beyond the local authority’s own direct
involvement in the company;

« Transparency;

% Supervision by an independent, “light touch” Regulator who is committed to providing a
high level of service to CICs and applicants for CIC status;

% Adaptability (some of the restrictions may be inconvenient, but in many respects CICs are
as flexible as an ordinary company).

Possible limitations of CICs may include:
% The CIC form’s relative novelty;
¢+ That there is not quite as much freedom as with an ordinary company;

«» The restrictions on returns to outside investors; and

+ The fact that there are some additional regulatory burdens.
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CHAPTER 4.7
THE COMMUNITY INTEREST TEST

Most ordinary companies, even those that provide benefits to the community, are set up and
run mainly for the benefit of their own members and employees. CICs are different. Their
primary purpose is to provide benefits to the community, rather than to the individuals, who
own, run or work in them.

In the legislation, this core principle is set out in terms of the “community interest test”. A
company satisfies the community interest test if a reasonable person might consider that its
activities (or proposed activities) are carried on for the benefit of the community. [See
Companies (Audit and Investigations and Community Enterprise Act) 2004 section 35]

All companies applying to be registered as CICs must provide the Regulator with evidence that
they will satisfy the community interest test. To enable the Regulator to decide whether they
will satisfy the test, applicants are required to deliver a community interest statement to the
Registrar. [See Chapter 4.1 and 4.2 of this guidance, and Community Interest Companies
Regulations 2005 Parts 2 & 4.]

When the Regulator considers whether a company will satisfy the community test, she is taking
a view about the likely course of its future activities, and what reasonable people might think
of them. Once a company has been registered as a CIC, it must continue to satisfy the test
for as long as it remains a CIC. The Regulator may take enforcement action against a CIC if
she forms the view that it no longer satisfies the test [see Chapter 11 of this guidance].

In order to determine whether your company satisfies (or will satisfy) the test, you need to
consider:

e the purposes for which it is set up;
¢ the range of activities in which it will engage; and
e who will be seen as benefiting from its activities.

The community interest test is a test of the motivation or underlying purpose of a company’s
activities. In order to satisfy the test a company must show that a reasonable person might
consider that the purpose towards which its activities are ultimately directed is the provision of
benefits for the community, or a section of the community (on the meaning of “community”
for these purposes, see Chapter 2 of this guidance).
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http://www.opsi.gov.uk/acts/acts2004/ukpga_20040027_en_1

It is not necessary that each activity carried on by the company must in itself be directly
beneficial to the community. But it is important that everything that a CIC does should in
some sense contribute towards achieving a purpose that is beneficial to the community.

For example, a company whose activities include manufacturing and selling a particular
product does not have to show that that product benefits the community — although that
might be one way in which it could satisfy the community interest test in relation to these
activities. It could equally well satisfy the test by virtue of the fact that the profits from its
sales of the product in question are to be devoted to charitable or other community benefit
purposes.

In some cases, it will be necessary to take account of possible detriments to the community
arising from a CIC'’s activities. Clearly, an otherwise beneficial activity which a reasonable
person might consider to have materially detrimental consequences for the community or a
section of the community (which may or may not be the same community which the CIC aims
to benefit) may not satisfy the community interest test.

However, the legislation provides that there are two kinds of activities, which in ordinary
circumstances might be considered “beneficial”’, but which will prevent a company being
eligible to be a CIC. These are:

+ Political campaigning and activities intended to support political campaigning. This is
because the legislation is designed to ensure that the Regulator is not drawn into any
political debates by having to reach any sort of view on the merits of particular political
aims or programmes [see Chapter 2]; and

« Activities which a reasonable person might consider to benefit only the members of a
particular body or the employees of a particular employer: this is a crucial distinction
between CICs and most “ordinary” companies.

Note that there is no prohibition on a CIC doing things that benefit members of a particular
body (e.g. its own shareholders), or its own employees (or the employees of another
employer). For example, some CICs would be unable to provide much in the way of benefits
to the community if they did not also pay salaries to their employees and directors; and some
CICs will be better able to realise their community benefit objectives if they can attract
investors by paying dividends to their shareholders.

However, a company will be disqualified from satisfying the community interest test if it
engages in activities that a reasonable person might consider benefit, for example, its
members or employees without contributing towards any wider community benefit. A
company which is established primarily to benefit its members or employees rather than
external stakeholders will therefore have to show that it will deliver some wider benefit if it is
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to be eligible for CIC status. These wider benefits can arise in several ways as the following

examples illustrate.

« A company formed to provide its members with a service which meets a pressing social
need or to provide jobs to disadvantaged people who would otherwise be unlikely to find
employment could satisfy the test because its activities would benefit the wider community
as well as its members or employees.

s+ A sports club for employees of a business may only satisfy the test if it provides a wider
community benefit, for example, by making its facilities available to the local community or
providing training facilities not otherwise available in the area.

% A company formed by the employees of a business solely for their own profit such as a
bulk purchasing discount scheme would not satisfy the test.

< If, however, the sports club ran a purchasing scheme as an incidental activity which
contributed to the community objectives of the club this may not affect its eligibility to be a
CIC.

This can be a difficult area. If you are concerned that the activities of your proposed CIC (or
proposed new activities of an existing CIC) may be considered only to benefit the members or
employees of a particular body, you are strongly recommended to seek advice from the
Regulator’s office (or discuss the matter with your professional advisers) before submitting a
formal application or taking any other decisive steps.
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CHAPTER 4.8
THE ROLE OF THE REGISTRAR AND THE REGULATOR

This chapter is only concerned with the incorporation and conversion processes. The
Registrar’s and the Regulator’s roles in other processes are covered in the chapters dealing
with those processes.

A more detailed explanation of the role of the Regulator is given in Chapter 11. The Registrar
of Companies is a statutory office holder responsible for registration of companies and
maintaining the public records relating to companies. There are separate, but linked,
registries, and Registrars, for companies registered in England and Wales and Scotland. The
Registrar of Companies for England and Wales is the Chief Executive of Companies House
Agency- an executive agency of the BERR. The Registrar for Northern Ireland is the based in
Belfast in the Department of Enterprise, Trade and Investment.

The Registrars and the Regulator each have independent roles in the creation of CICs. The
Registrar’s job is to ensure compliance with the requirements that apply to all companies. The
Regulator is only concerned with the requirements specific to CICs. For convenience the
Registrar acts as a single entry point for documents and collection of fees.

A CIC is a special form of limited company and like all other companies is registered by the
Registrar of Companies, in Cardiff, Edinburgh, or Belfast, as appropriate [See Chapter 4.6].

Applications for new incorporations or conversion of existing companies to CICs are made by
sending the appropriate documents [See Chapter 4.1, 4.2 or 4.3 and Chapter 5 of this
guidance] to the Registrar who will refer them the Regulator to consider whether the company
is eligible to become a CIC. [See Companies Act 1985 s.10, and Companies (Audit,
Investigation and Community Interest) Act 2004 s.36 & 37]

If the Regulator is satisfied that the company is eligible she will notify the Registrar of her
decision. If the Registrar is also satisfied that all the documents are in order she will then
register the documents and issue a certificate of incorporation of the company as a CIC.
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DECISIONS BY THE REGULATOR

Before reaching any final decision that a company is ineligible to be formed as or become a
CIC, the Regulator will, as a matter of good administrative practice, notify the applicants of
her proposed decision and the proposed reasons for it, giving them an opportunity to respond.
If the Regulator decides that the company is not eligible to be a CIC she will send a letter to
the applicant stating the reason for this decision.

Two months will then elapse to allow the applicant to register an appeal against the decision.
If no appeal is received the Regulator will give notice of her decision to the Registrar. The
Registrar will then return the application documentation to the company to retain.

The Registrar makes no judgement on the documents other than considering whether they
are in order for registration and checking that the proposed directors are not disqualified.

The Regulator has to decide, on the evidence available to him (in particular the community
interest statement) whether the company is eligible to be a CIC. Her job is to ensure that the
purposes and intended activities of the company and its constitution comply with the Act and
Regulations and in particular satisfy the community interest test. [See Chapter 4.4]

The Regulator’'s mandate is to assist and encourage companies to become CICs by operating a
light touch regulatory regime. You will assist in her task if when delivering documents you
provide as much useful information as possible. You may provide additional information in a
separate letter or in subsequent correspondence (and the Regulator may seek further
information from you) but only the prescribed documents may be filed on the public record. It
may sometimes therefore be necessary to file amended formal documents if for example the
Regulator considered that the memorandum and articles of association were unacceptable.

The Regulator’s Office is available to discuss general points but cannot give specific advice in
advance of submission of applications or prejudge the Regulator’s decision. They aim to avoid
formal rejection of applications due to minor shortcomings and will try to resolve these by
correspondence or telephone calls whenever possible.
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CHAPTER 4.9 WHERE TO FILE DOCUMENTS AND DETAILS OF FEES

This chapter is about the filing process and is relevant to the filing of all documents and
payment of all fees not only those relating to the creation of a CIC. The individual documents
are dealt with in specific Chapters and Annexes.

Various documents referred to in these notes have to be delivered to the Registrars of
Companies. Which is the appropriate office is determined by the situation of the Registered
Office of the company as stated in the memorandum and articles of association [See the
Companies Act 1985 s.10 or Article 21 of the Companies (Northern Ireland) Order 1986).

For companies with their Registered Office situated in England and Wales or in Wales the
appropriate office is Cardiff; for companies with their Registered Office in Scotland the
appropriate office is Edinburgh and for companies registered in Northern Ireland it is Belfast.

Documents may be delivered by hand (personally or by courier) by post or by Hays Document
Exchange Service (DX).

The full addresses are:

The Registrar of Companies The Registrar of Companies
Companies House Companies House
Crown Way 37 Castle Terrace
Cardiff Edinburgh
CF14 3Uz EH1 2EB
DX 33050 Cardiff DXED235
Edinburgh 1

Documents delivered to the London office (21 Bloomsbury Street, London WC1B 3XD) will be
sent on to the appropriate office for processing; this may cause a short delay.

The Registrar of Companies

Registry of Companies, Credit Unions and Industrial and Provident Societies
Department of Enterprise, Trade and Investment

Waterfront Plaza

8 Langanbank Road

Belfast

BT1 3BS
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ELECTRONIC FILING OF DOCUMENTS

In England, Wales and Scotland electronic delivery of documents to form as a CIC is not
available at present, but once formed CICs will be able to submit other documents, such as,
annual returns, appointment of directors, change of directors and change of accounting
reference dates electronically. For details of electronic filing contact the Companies House
web site www.companieshouse.gov.uk.

Electronic delivery of documents is not available in Northern Ireland.
FEES

CICs pay the same fees to the Registrars of Companies as any other company but the
Regulator charges an additional fee of £15 for performing certain of her functions.

A fee of £15 is therefore payable on each of the following occasions:

¢ On delivery of the documents for incorporation of a new company as a CIC.

¢ On delivery of the documents for conversion of an existing company to a CIC.

% On delivery of the community interest company report (with the annual accounts).

For the convenience of CICs these fees will be collected on the Regulator’s behalf by
Companies House.

Cheques should be made payable to “Companies House” for England, Wales and Scotland (or
for Northern Ireland cheques should be made payable to “the Department of Enterprise, Trade
and Investment). Payment of any other fees due at the same time can be included in the
same cheque.

See the full details of the combined fee for the functions performed by the Registrar and the
Regulator.
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FEES FOR ENGLAND, WALES AND SCOTLAND

The fees below are payable by CICs on delivery of the documents relating to the listed
events.[See Chapter 4.6]. The amount in the Total column should be delivered with the
documents to the Registrar of Companies. Cheques should be made payable to “Companies
House”.

EVENT COMPANIES REGULATOR'S  TOTAL NOTE
HOUSE
FEE FEE
£ £ £

INCORPORATION
AS A CIC 20 15 35

CONVERSION OF
COMPANY TO A CIC 10 15 25 1

CONVERSION WHICH

INCLUDES A

CHANGE OF STATUS 20 15 35 2
(RE-REGISTRATION)

CHANGE OF STATUS OF
EXISTING CIC 20 20 3
(RE-REGISTRATION)

CHANGE OF NAME 10 10
ANNUAL RETURN (PAPER) 30 30
ANNUAL RETURN

(ELECTRONIC) 15 15
ANNUAL ACCOUNTS WITH

CIC REPORT 15 15
VOLUNTARY DISSOLUTION 10 10
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NOTES

1. There is no CH conversion fee as such but as the conversion involves a change of name
the £10 change of name fee is payable

2. Change of status (re-registration) is where a company changes from a public to a private
company or vice versa in which case the re-registration fee of £20 is payable but the
change of name fee is not charged providing the change is only from Limited (Ltd) to
Public Limited Company (PLC) or vice versa. If a more substantial change is made in the
name the £10 change of name fee would have to be paid.

3 This fee is payable where a CIC changes from a public to private company or vice versa.

4 Full details of the fees charged by the Registrar are available from Companies House and
are on the CH web site www.companieshouse.gov.uk.

5. The Regulator’s fees are prescribed in Part 10 of, and Schedule 5 to, the Regulations
2005.
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FEES FOR NORTHERN IRELAND

The fees below are payable by CICs on delivery of the documents relating to the listed
events.[See Chapter 4.6]

The amount in the “Total” column should be delivered with the documents to the Registrar of
Companies for Northern Ireland. Cheques should be made payable to “the Department of
Enterprise, Trade and Investment”.

EVENT COMPANIES REGULATOR'S TOTAL NOTE
REGISTRY FEE FEE
NORTHERN £ £
IRELAND
FEE
£

Incorporation as a CIC 35 15 50
Conversion of a company to a 40 15 55 1
CIC
Change of status of an 35 - 35 2

existing company

Conversion including a change 75 15 90 3
of status
(Re-registration)

Change of Name 40 - 40
Annual Return 20 - 20
Annual Accounts and CIC 15 15
report

Voluntary dissolution 10 - 10
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NOTES
1. There is no conversion fee as such but as the conversion involves a change of name the
£40 change of name fee is payable.

2. This fee is payable where a CIC changes from a public to private company or vice versa.
3. Change of status (re-registration) is where a company changes from a public to a private
company or vice versa in which case the re-registration fee of £75 is payable but the
change of name fee is not charged providing the change is only from Limited (Ltd) to
Public Limited Company (PLC) or vice versa. If a more substantial change is made in the

name the £40 change of name fee would have to be paid.

4. Full details of the fees charged by the Registrar are available from Companies Registry
Northern Ireland and are on their website

5. The Regulator’s fees are prescribed in Part 10 of, and Schedule 5 to, the Regulations 2005.

! Updated August 2008: Replaced the word “DTI” with “BERR”
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